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Foreword
It is a pleasure to write the foreword for this highly topical publication.
This book comes at a pivotal time in international tax policy-making.

The international tax policy landscape is replete with issues demanding
global (and preferably multilateral) attention. Chief among those issues is
this pertinent one: how to ensure effective taxation of corporate profits in a
digitalized and globalized economy.

This issue is not new; it has arisen hand in hand with advances in modern
technology and the attendant changes in the ways that businesses deliver
their products and services. Although policymakers have addressed the
matter over the past few decades, this challenge has now taken on added
urgency.

The past decades have shown us that the “traditional” methods of taxing
businesses are no longer fully effective in today’s digitalized and globalized
economy. It has, thus, become clear that a novel approach is needed. There
are a myriad of proposals to address the issue but, given the cross-border
context in which the relevant businesses operate, the absence of clear and
controlled global coordination has brought its own set of problems. Fearful
of losing tax revenues, governments around the world over have introduced
new tax measures. Some of these measures have expanded the scope of
existing taxes, while others have created brand new taxes (for example,
digital services taxes). The result is a patchwork of overlapping domestic
measures. There have definitely been attempts at global coordination, but
these too have had their fair share of challenges.

This book provides a comprehensive analysis of the relevant tax policy
and practice issues in the taxation of digital businesses. It traces the issues
to their roots and provides in-depth analysis of the various domestic law
measures adopted (and currently being adopted) across the world. It also
addresses the various multilateral efforts to resolve this intractable chal-
lenge. Accordingly, it includes robust analysis of the solutions proffered by
the OECD Inclusive Framework and the UN Model Tax Convention. The
book also sets the discussion squarely within the broader legal context — for
example, examining the compatibility of digital services taxes with both EU
law and trade law.

XV



Foreword

This book is the fifth in the IBFD Tax Research Series, a collection of
books researched and written entirely by IBFD’s in-house international tax
experts. With its highly analytical approach, Volume 5 clearly follows in the
footsteps of the first four volumes. Its technically sound output is testament
to the rich experience of the authors and reviewers.

I would like to thank the Managing Editors, Andreas Perdelwitz and Giulia
Gallo, for their extraordinary work on this volume. I also thank the authors,
reviewers, technical editors and linguistic editors. I am also grateful to the
Book Publisher, Simone Groothuis, for her unstinting support.

We trust that this book will be valuable to tax practitioners grappling with
the complexities of the new and emerging tax landscape for digital busi-
nesses. Thanks to its rich combination of policy and practical analysis, this
book is an essential resource at this critical time.

Belema Obuoforibo

Director, IBFD Knowledge Centre
December 2025
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Introduction

Over the last three decades, advancements in information and communica-
tion technologies (ICTs) have transformed the economy and introduced
new and dynamic digital business models, including e-commerce, online
advertising, streaming services, payment services and cloud computing.
Businesses are increasingly leveraging ICTs to reduce costs, enhance opera-
tional efficiency and expand their market reach.

While the digitalization of the economy offers major advantages, it also cre-
ates ongoing challenges for traditional tax systems, which were built around
the concept of physical presence when allocating taxing rights on business
profits between jurisdictions. Challenges such as declining tax revenues
and limited adaptability highlight the need to update existing international
tax rules. However, it is essential to first understand where they fall short
so that appropriate amendments or new targeted rules can be developed for
taxing the digital economy.

Against this backdrop, this book delivers a comprehensive study on digital
taxation, providing an in-depth analysis and critical evaluation of existing
and proposed unilateral, bilateral and multilateral measures, with a focus on
cross-border digital services and platform-based business models.

Part I sets the scene by providing an overview of the most significant devel-
opments in digital taxation over the last three decades, focusing on efforts
to define a fair and predictable framework for effectively taxing digital
business activities. Chapter 1 also discusses the key features of the digital
economy and highlights the main tax challenges it poses.

Part IT analyses the unilateral measures enacted, or under consideration, by
various jurisdictions to address the taxation of digital business activities.
Chapter 2 examines in detail the first unilateral measures introduced by
India and the United Kingdom to address these issues, i.e. the equalization
levy (EL), often viewed as a precursor to digital services taxes (DSTs) and
the diverted profits tax (DPT), respectively. The following chapters provide
an analysis of the potential solutions identified in the OECD Action 1 Final
Report (2015), i.e. the enactment of a DST (chapter 3), the introduction
of significant economic presence (SEP) rules (chapter 4) and the imposi-
tion of withholding taxes on digital service payments (chapter 5). Chapter 6
considers the tax challenges of the digital economy from an indirect tax
perspective and provides insights on the VAT/GST measures developed to
address them, while chapter 7 explores less prominent levies imposed on
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Introduction

digital activities, including long-standing audiovisual and broadcasting ser-
vice levies that are becoming increasingly significant within the modern
evolving media landscape. Chapter 8 examines tax reporting and collection
obligations of digital platforms from both direct and indirect perspectives,
referencing key OECD and EU proposals. Finally, chapter 9 analyses the
transfer pricing implications arising from transformations in the digital
economy with a focus on multi-sided platforms, exploring issues related to
value creation, the role of data and user participation and the complexity of
intangibles, such as software and algorithms.

Part III focuses on bilateral issues. Chapter 10 deals with the question of
whether specific unilateral measures fall within the scope of tax treaties
and the respective implications. Chapter 11 provides an in-depth analysis
of articles 12A, 12B and 12AA of the UN Model and the potential impact
of these provisions on the existing tax framework.

Part IV covers multilateral approaches to digital taxation. Chapter 12
reviews various EU initiatives, with particular emphasis on the main dir-
ective proposals dealing with digital taxation within the corporate tax
framework, while chapter 13 analyses the compatibility of DSTs with both
EU law and World Trade Organization (WTO) law. Chapter 14 provides
an overview of the global consensus-based Pillar One solution proposed
by the OECD/G20 Inclusive Framework on BEPS and comments on key
aspects of Amount A.

Lastly, Part V discusses the key tax policy considerations shaping the ongo-
ing debate on digital taxation. Chapter 15 also assesses specific unilateral
measures, as well as broader proposals like the Pillar One solution, evalu-
ating them against established tax policy principles such as fairness, effi-
ciency, simplicity and flexibility.

Considering all the above, the editors are confident that this book serves as
a valuable resource for practitioners, students and policymakers. By offer-
ing an up-to-date and insightful analysis of the evolving challenges in digi-
tal taxation and potential alternative solutions, this book aims to stimulate
further informed discussions and ultimately support the development of
effective tax policies.

Giulia Gallo and Andreas Perdelwitz

Managing Editors
6 November 2025
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Setting the Scene






Chapter 1

Complexities and Evolution of Digital Taxation

Giulia Gallo and Andreas Perdelwitz*

1.1. Introduction

Over the past 30 years, the economy has been deeply reshaped by remark-
able advancements in information and communication technologies (ICTs).!
This progress has led to the emergence of a variety of new digital business
models, including e-commerce and online marketplaces, online advertis-
ing, streaming and payment services, as well as cloud computing. More
broadly, businesses across all sectors have leveraged ICT innovations to
minimize operational costs, boost productivity and efficiency and expand
their geographical reach.

The digital economy has introduced significant advantages for both individ-
uals and businesses. However, the emergence of new digital activities and
innovative business models presents ongoing challenges to established taxa-
tion frameworks. Existing international tax rules were originally designed
for businesses with a physical presence. As economies become increasingly
digitalized, issues such as declining tax revenues — partially as a result of
aggressive tax avoidance — may necessitate their timely revision. Ensuring
that all sectors within the economy pay their fair share of taxes is crucial
for maintaining societal infrastructure and public services. In order to define
amendments to the international tax rules or new targeted rules for the digi-
tal economy, which result in all businesses in all economies paying their fair
share of taxes, it is, therefore, necessary to also define what is considered
fair. Not surprisingly, a subjective notion like fairness is interpreted in many
different ways across jurisdictions.

In the search for answers to the questions of which are the needed amend-
ments to the international tax rules or the required new targeted rules and
what is the fair share of tax that an enterprise in the digital economy should
pay, it is important to first analyse the challenges for the existing tax rules.

* Giulia Gallo is a Principal Associate at IBFD. Andreas Perdelwitz is a Principal
Associate at IBFD.

1. International Monetary Fund, Measuring the Digital Economy, IMF Policy Papers
(International Monetary Fund, 2018), 6.



Chapter 1 - Complexities and Evolution of Digital Taxation

The development of domestic and international tax laws did not keep pace
with the rapid developments brought by digitalization. One might even say
that international tax rules remained unchanged. Agreed and developed in
the early 20th century, the basic principle regarding the taxation of cross-
border business profits is still applicable, requiring a physical presence for
a source state to claim taxation rights.

This chapter first takes a closer look at the characteristics of the digital
economy and related tax challenges (section 1.2.) before it reviews the
developments in the search for tax rules for the digital economy of the last
three decades (section 1.3.). Finally, section 1.4. addresses the question of
whether there is an actual need for rules on digital taxation.

1.2. Complexities of digital taxation

For more than 30 years, the economy has been evolving and benefitting
from ICT advancements and policymakers are struggling to agree on the
fitting taxation rules. In trying to find answers for why it is so difficult to
agree on rules for digital taxation, the underlying complexities must be
considered. The OECD Action 1 Final Report (2015)? and OECD Interim
Report (2018)* did not provide a set of rules for digital taxation as an out-
come but provided a detailed analysis of the related complexities. These
complexities arise from the interplay of the existing traditional framework
for international taxation with the characteristics and dominant features of
digital businesses.

1.2.1. Characteristics of the digital economy

Mobility and reliance on intangibles

A defining characteristic of the digital economy is its dependence on mo-
bile factors, which presents notable challenges from a taxation perspective.
Mobility is reflected in the extensive development and utilization of intan-
gible assets, most notably software, which are integral to value creation

2. OECD, Addressing the Tax Challenges of the Digital Economy, Action 1: 2015 Final
Report, OECD/G20 Base Erosion and Profit Shifting Project (OECD, 2015), https://doi.
org/10.1787/9789264241046-en.

3. OECD, Tax Challenges Arising from Digitalisation — Interim Report 2018: Inclusive
Framework on BEPS, OECD/G20 Base Erosion and Profit Shifting Project (OECD, 2018),
https://doi.org/10.1787/9789264293083-en.
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and business growth within the digital space. Enterprises invest substantial
resources in research and development (R&D) to refine or create new prod-
ucts, and the reliance on intangibles persists even when technology pri-
marily serves to manage tangible assets.* Furthermore, ICT advancements
enable business functions to be executed in an integrated and centralized
manner, granting access to remote markets without necessitating the estab-
lishment of subsidiaries or branches. As business models continue to evolve,
the significance of intangible assets becomes increasingly pronounced, con-
centrating more value within these assets.’

In addition, remote centralization of infrastructure apart from market juris-
dictions, coupled with the ability to generate significant sales absent a
physical presence and operate efficiently with minimal personnel, increases
opportunities for fragmentation of physical operations and potential tax
avoidance.®

Mobility also extends to the geographical location of users and consumers.
Enhanced connectivity and ICT developments allow commercial activi-
ties to be conducted remotely, frequently crossing national borders. For
example, an individual may reside in one jurisdiction, purchase an applic-
ation in another and use it from a third location. Technologies such as virtual
private networks (VPNs) and proxy servers further obscure transactional
locations, while the anonymity inherent in many online interactions com-
plicates identification and localization of users.’

Data and user participation

Beyond mobility, data and user participation are further key characteristics
of the digital economy. Digital enterprises derive considerable value from
data and user participation, harnessing network effects that disrupt tradi-
tional value creation frameworks.®

Digital businesses routinely gather data relating to customers, users, sup-
pliers and operational processes. Interactions with products and services

4. OECD, Action 1 Final Report 2015, para. 152.

5. OECD, Action 1 Final Report 2015, para. 367.

6. OECD, Action I Final Report 2015, para. 368.

7. OECD, Action I Final Report 2015, para. 154.

8. OECD, Action 1 Final Report 2015, secs. 4.3.2.-4.3.4.; Commission Staff Working
Document: Impact Assessment Accompanying the Document Proposal for a Council
Directive Laying down Rules Relating to the Corporate Taxation of a Significant Digital
Presence and Proposal for a Council Directive on the Common System of a Digital Services
Tax on Revenues Resulting from the Provision of Certain Digital Services, SWD/2018/081
final — 2018/072 (CNS), 12-13 (2018).
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contribute valuable data, facilitating the enhancement of existing offerings
and the creation of new solutions for diverse customer segments. While
data-driven strategies have long been utilized, digital innovations and par-
ticipatory culture now allow for far greater exploitation and monetization
of data. In particular, user collaboration has emerged as a pivotal compo-
nent of social networking platforms. Data types range from personal to
non-personal, sourced via direct submission, observation or inference; daily
activities such as financial transactions, social media engagement and global
positioning system (GPS) tracking produce vast quantities of information.
The line between personal and non-personal data is frequently blurred as
disparate data sources are consolidated for value extraction. Increasingly,
the true value of data is realized through its broad application and exchange
across markets. With powerful computing and cost-efficient storage, the
capacity to collect, store and analyse large datasets, the so-called “big data”
has grown substantially. Advanced analytics applied to big data are central
to innovation and collaborative research, impacting areas ranging from con-
sumer surplus to government initiatives and disaster relief.’

Network effects, prevalent in the digital economy, arise when users’
actions directly affect the value perceived by others. The benefit of social
networks intensifies as user participation grows. Such effects are especially
noticeable where user compatibility or interaction is crucial; for instance, a
widely adopted operating system attracts more developers, thereby increas-
ing the software options available to users. Network effects can be either
positive or negative. Positive externalities occur when additional users
enhance the overall experience, while negative externalities may result in
congestion and diminished user value. Business models that promote user
interactivity, such as retail websites featuring user reviews, commonly foster
such network effects. Vertical integration further strengthens market posi-
tions through synergies between various business layers or applications.
The “Internet of Things” exemplifies this trend by embedding software into
devices to capture value through user attention, data, externalities or the sale
of related goods and services.'”

A further distinguishing feature is the deployment of multisided business
models, which connect distinct user groups via platforms or intermediaries.
Actions taken by one group often create externalities for others, and pri-
cing strategies are adapted accordingly. Payment card systems, for instance,
gain appeal for merchants as consumer adoption increases and vice versa.

9. OECD, Action 1 Final Report 2015, sec. 4.3.2.
10.  OECD, Action 1 Final Report 2015, sec. 4.3.3.
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Similarly, operational system value expands for both users and developers
with greater adoption."" Negative externalities, such as intrusive advertising,
may be offset by offering reduced costs or incentives to users. The digital
economy has rendered such models more commonplace and increasingly
international. The flexibility of digital resources and Internet-based infra-
structure facilitates adaptable, dynamic business models, enabling resource
storage and usage over time and enhancing the value of each market side
through comprehensive user and market data analysis.!? Digital platforms
can position separate sides of their business model in different jurisdic-
tions, transcending the physical limitations of conventional models. Two
principal forms of multisided business models can be identified: multisided
platform models, operating complementary applications (e.g. pooling code,
content or user data), and vertical platform models, providing resources
to third-party developers. Social networking platforms, for example, may
open access to their application programming interface, encouraging exter-
nal innovation and improving the overall user experience, thus reinforcing
the platform’s market position.'

Scale without mass

Lastly, ICT advancements have significantly reduced the costs associated
with organizing and coordinating complex global activities. Multinational
enterprises (MNESs) are now able to oversee worldwide operations from
central locations, often remotely situated from their operational sites, cus-
tomers or suppliers. This technological evolution enables businesses to
achieve substantial scale and reach with minimal staff expansion, a phenom-
enon described as “scale without mass”."* Internet-based enterprises often
maintain large user bases with relatively small workforce sizes, resulting
in higher average revenue per employee. Centralized and flexible manage-
ment of business functions has facilitated resource and activity distribution
across numerous jurisdictions, propelling globalization. This acceleration
is driven by the digital economy, the expanding role of services, decreased
trade barriers and regulatory reforms, all of which have eliminated logistical
obstacles and promoted deeper global integration.'s

11.  OECD, Action 1 Final Report 2015, para. 174.
12.  OECD, Action 1 Final Report 2015, para. 175.
13.  OECD, Action 1 Final Report 2015, sec. 4.3.4.
14.  OECD, Interim Report 2018, para. 33.

15.  OECD, Action 1 Final Report 2015, para. 367.



Chapter 1 - Complexities and Evolution of Digital Taxation

1.2.2. Tax challenges of the digital economy

These characteristics, in particular scalability without physical mass, sig-
nificant dependence on intangible assets, data and user engagement, may
result in situations where the jurisdiction in which profits are taxed does not
correspond with the location of actual value-creating activities.'® Within the
framework of the current international tax rules, this gives rise to issues that
can be generally categorized into nexus, data and characterization.!’

Nexus

The problem of nexus arises from the fact that domestic tax systems across
the globe commonly impose tax on business profits derived by non-resi-
dents only if their business operations in the jurisdiction exceed a minimum
threshold.'® This threshold generally follows the definition of permanent
establishment (PE) as set out in both the OECD and UN Models."” The PE
concept relies on some level of physical presence in the source jurisdic-
tion and is incorporated into the vast majority of tax treaties. Against this
framework, digitalized businesses may conduct substantial commercial op-
erations and maintain a customer base in a jurisdiction without having any
premises or personnel therein, thereby escaping source taxation as a result
of applicable domestic and/or tax treaty rules.

Data

In a similar vein, the growing importance of data as pivotal input in the
value creation process raises questions concerning the measurement for
tax purposes of data-generated value, its implications for profit attribution
under existing transfer pricing (TP) rules and the extent to which profits
attributable to the remote collection of data should be taxable in the juris-
diction from which such data originates.?® Data, including location-specific
data, may be collected from customers or devices in one jurisdiction using

16.  OECD, Interim Report 2018, para. 32.

17.  OECD, Action 1 Final Report 2015, ch. 7.

18.  Ekkehart Reimer, “Permanent Establishment in the OECD Model Tax Convention”,
in Permanent Establishments: A Domestic Taxation, Bilateral Tax Treaty and OECD
Perspective, Sixth edition, ed. Ekkehart Reimer et al. (Wolters Kluwer, 2018).

19.  OECD, Model Tax Convention on Income and Capital (OECD, 2017), art. 5, https://
doi.org/10.1787/mtc_cond-2017-en.; United Nations, Model Double Tax Convention Between
Developed and Developing Countries (United Nations Department of Economic and Social
Affairs, 2021), art. 5, https://financing.desa.un.org/document/un-model-double-taxation-
convention-between-developed-and-developing-countries-2021.

20.  OECD, Action I Final Report 2015, sec. 7.4.; Johannes Becker and Joachim Englisch,
“Taxing Where Value Is Created: Whats User Involvement Got to Do with 1t?”, Intertax
47,no. 2 (2019): 161-71, https://doi.org/10.54648/TAX12019015.
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technology from another jurisdiction. The data may then be processed in the
second jurisdiction and used to enhance products or target advertisements
back to customers in the first jurisdiction or others. Assessing whether profit
should be attributed to each function and determining an appropriate alloca-
tion between jurisdictions presents tax-related complexities. These issues
may be amplified as businesses collect diverse data from multiple sources
for various purposes and combine it in different ways, which can make trac-
ing data origins difficult. Additionally, when data is stored and processed
through cloud computing, determining the precise location of processing
can also be challenging. Against this backdrop, when customer groups are
located across multiple jurisdictions, establishing nexus and determining
the allocation of profits among jurisdictions may be a complex exercise.?!
Additional considerations can arise with respect to how transactions in-
volving data should be characterized, including evaluating whether data
exchanges represent free goods or barter transactions, and how these should
be accounted for in tax and financial reporting.?

Characterization

Finally, the proliferation of new and constantly evolving digital business
models, digital products and digital service delivery methods creates in-
terpretative ambiguities regarding the characterization of payments made
within these models, particularly in relation to cloud computing.?* As men-
tioned, most tax treaties state that business profits are only taxable in a juris-
diction if they can be linked to a PE within that jurisdiction. Other types of
income, like royalties, fees for technical services or income from automated
digital services, might face withholding taxes in the payer’s jurisdiction,
depending on the tax treaty’s terms. How a transaction is classified, as busi-
ness profits or another form of income, affects how it is handled under tax
treaty rules. This has led to the need for greater clarity when applying these
rules to new business models.>*

These complexities highlight structural shortcomings within the current
international tax rules, which were initially established for a traditional
brick-and-mortar economy relying on physical presence.” Consequently,
many tax policy experts and academics regard these rules as inadequate for

21.  OECD, Action I Final Report 2015, para. 265.

22.  OECD, Action 1 Final Report 2015, para. 266.

23.  OECD, Action 1 Final Report 2015, sec. 7.4.

24.  OECD, Action 1 Final Report 2015, para. 269.

25. Maarten F. de Wilde, “On the Future of Business Income Taxation in Europe”,
World Tax Journal 12, no. 1 (2020): 87, https://doi.org/10.59403/2t8y8 I e.
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managing the demands of the digital economy, emphasizing the necessity
for a comprehensive reform of the international tax framework.?

1.3. Evolution of digital taxation

The potential impact of the evolution of Internet and ICTs on established
tax frameworks was rapidly recognized as a significant challenge to tradi-
tional tax systems.?” Websites and e-commerce, i.e. the sale or purchase of
goods and services conducted over computer networks by methods specifi-
cally designed for the purpose of receiving or placing of orders,? expanded
rapidly. Therefore, in 1996, the OECD Committee on Fiscal Affairs (CFA)
started discussing the tax implications of these rapid developments, aim-
ing to find an appropriate balance between the opportunity to harness the
growth potential of e-commerce and the obligation to operate a fair and
predictable taxation system.

1.3.1. E-commerce and the Taxation Framework Conditions

In preparation for the Ottawa Ministerial Conference on Electronic
Commerce held in 1998, the CFA adopted the report “Electronic Commerce:
Taxation Framework Conditions”,*® whose main finding was that govern-
ments should apply general tax principles to e-commerce as they do with
conventional commerce, adapting existing domestic and international rules
rather than creating totally new policy approaches.*! While new administra-
tive or legislative measures were possible, these should only support current
principles and avoid discriminatory taxes. Taxation of e-commerce should

26.  See, inter alia, Yariv Brauner and Pasquale Pistone, “Adapting Current International
Taxation to New Business Models: Two Proposals for the European Union”, Bull. Intl.
Taxn. 71, no. 12 (2017): 681-87, https://doi.org/10.59403/18y0t4v; Maarten F. de Wilde,
“Comparing Tax Policy Responses for the Digitalizing Economy: Fold or All-In”, Intertax
46, no. 6/7 (2018): 466-75, https://doi.org/10.54648/TAXI12018051.

27.  David R. Tillinghast, “The Impact of the Internet on the Taxation of International
Transactions”, Bull. Intl. Taxn. 50, no. 11 (1996): 524.

28.  OECD, Electronic and Mobile Commerce, OECD Digital Economy Papers No. 228
(OECD, 2013), 6, https://doi.org/10.1787/5k437p2gxwbg-en.

29.  OECD, Taxation and Electronic Commerce: Taxation Framework Conditions (OECD,
1998), 3.

30. OECD, Taxation and Electronic Commerce: Taxation Framework Conditions.
31.  Richard S. Collier, “The Evolution of Thinking on Tax and the Digitalization of Business
1996-2018”, World Tax J. 15, no. 2 (2023): sec. 2.1, https://doi.org/10.59403/2hy4 gec.

10



Evolution of digital taxation

respect national fiscal sovereignty, ensure a fair tax base allocation and
prevent double taxation or unintended non-taxation.*

At the Ottawa Ministerial Conference, the delegates agreed with this
approach and endorsed the Taxation Framework Conditions, a set of general
tax principles which should apply to e-commerce, namely (i) neutrality, with
respect to both the taxation of electronic and conventional commerce and
the taxation of different forms of e-commerce; (ii) efficiency; (iii) certainty
and simplicity; (iv) effectiveness and fairness; and (v) flexibility. The del-
egates also endorsed the work agenda laid down by the CFA to implement
them.* To this end, five technical advisory groups (TAGs) were formed.

The Consumption Tax TAG and the Technology TAG advised on the imple-
mentation of the core elements of the Taxation Framework Conditions in
the field of consumption taxes, which included (i) the development of rules
ensuring that consumption tax is ultimately only levied on the final con-
sumption within the jurisdiction where such consumption is deemed to
occur, i.e. destination based taxation; and (ii) the use of reverse charge,
self-assessment or other equivalent mechanisms in cases of cross-border
e-commerce transactions to protect the states’ revenue base and the com-
petitiveness of domestic suppliers.’* As a result of this work, in 2003, the
CFA released the “E-Commerce Guidelines”* providing detailed rules on
the definition of the place of consumption for cross-border supplies of ser-
vices and intangibles that are capable of delivery from a remote location and
recommendations on available tax collection mechanisms.*

The Treaty Characterisation TAG focused on the tax treaty characterization
of various e-commerce payments, identifying different types of e-commerce
business-to-business transactions and analysing related treaty characteriza-
tion issues deriving from the application of the definition of “royalties”

32.  OECD, Taxation and Electronic Commerce: Taxation Framework Conditions, 3.
33.  OECD, Taxation and Electronic Commerce: Taxation Framework Conditions, 6 and
7; and OECD, Taxation and Electronic Commerce: Implementing the Ottawa Taxation
Framework Conditions (OECD, 2001), 10 and 11, https://doi.org/10.1787/9789264189799-
en.

34.  OECD, Taxation and Electronic Commerce: Implementing the Ottawa Taxation
Framework Conditions, 18.

35. OECD, Consumption Taxation of Cross Border Services and Intangible Property
in the context of E-commerce, Guidelines on the Definition of Place of Consumption
(OECD, 2003).

36. OECD, Addressing the Tax Challenges of the Digital Economy, Action 1: 2014
Deliverable, OECD/G20 Base Erosion and Profit Shifting Project (OECD, 2014), 177-
179, https://doi.org/10.1787/9789264218789-en.

11



Chapter 1 - Complexities and Evolution of Digital Taxation

provided by the OECD Model.*” In 2001, the TAG released its final report®
and recommended a number of changes to the OECD Commentary on
Article 12 to provide greater guidance on the distinction between business
profits and royalties with respect to the identified e-commerce payments,
which were ultimately adopted by the CFA and implemented in the 2003
update of the OECD Model.*

The Business Profits TAG was mandated to advise on and evaluate the ap-
plication of existing tax treaty rules for the taxation of business profits in
the context of e-commerce and examine proposals for alternative rules.*
In 2005, the TAG released the report “E-commerce: Transfer Pricing and
Business Profits Taxation™! in which it identified specific concerns with
existing tax treaty rules and evaluated various alternatives for their modifi-
cation, applying the endorsed Taxation Framework Conditions next to the
additional criteria of consistency with the conceptual base for sharing the
tax base and compatibility with international trade rules and the need to
have universally agreed rules.

Interestingly, the TAG initially focused on the fundamental issue of how
taxing rights should be allocated between the source and residence states,
noting the absence of universally accepted principles for dividing tax rev-
enue, which complicated the determination of a fair allocation. The TAG
adopted an approach in line with the supply-based view of considering busi-
ness profits as originating from where the factors allowing the enterprise to
realize them are located, and rejected the suggestion that simply providing
a market for the enterprise’s goods and services should entitle a state to a
share of those profits. However, the TAG could not agree on whether non-
resident suppliers without a physical presence in the source state should be
considered as still using that state’s legal and economic infrastructure and if
such use could justify granting the state taxing right to part of their profits
under the supply-based approach.*

37.  OECD, Taxation and Electronic Commerce: Implementing the Ottawa Taxation
Framework Conditions, 215.

38.  OECD, Tax Treaty Characterisation Issues Arising from E-Commerce: Report to
Working Party No. 1 of the OECD Committee on Fiscal Affairs in OECD, Taxation and
Electronic Commerce: Implementing the Ottawa Taxation Framework Conditions, 161-
175.

39.  OECD, Commentary on Article 12, in Model Tax Convention on Income and on
Capital 2003 (Full Version) (OECD, 2003), https://doi.org/10.1787/mtc_cond-2003-en.
40. OECD, Taxation and Electronic Commerce: Implementing the Ottawa Taxation
Framework Conditions, 13.

41.  OECD, E-commerce: Transfer Pricing and Business Profits Taxation, OECD Tax
Policy Studies, No. 10, (OECD, 2005), https://doi.org/10.1787/9789264007222-en.

42.  OECD, E-commerce: Transfer Pricing and Business Profits Taxation, 85-86.
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The TAG then analysed several alternatives to the existing tax treaty rules,*
including (i) the modification of the PE definition to exclude activities that
do not involve human intervention; (ii) the modification of the PE definition
to provide that a server cannot, in itself, constitute a PE or to exclude func-
tions attributable to software when applying the preparatory or auxiliary
exception; (iii) the elimination of the entire preparatory or auxiliary excep-
tion or of the exception for storage, display or delivery; (iv) the inclusion of
a force-of-attraction rule dealing with e-commerce; and (v) the adoption of
supplementary nexus rules for purposes of taxing profits from the provision
of services. The TAG also analysed alternatives that would require a more
fundamental modification of the existing rules,* including (i) adopting rules
similar to those concerning the taxation of passive income to allow source
taxation of payments related to some forms of e-commerce, i.e. subjecting
them to withholding taxation; (ii) introducing a new nexus which would
allow the application of a withholding tax on base eroding payments arising
in the source state; (iii) replacing the separate entity accounting and arm’s
length by formulary apportionment of profits of a common group, under
which a formula would be used to divide the net profits of a company, or a
group of related companies, doing business in more than one jurisdiction
among those where it operates; and (iv) introducing a new nexus in the
form of a “electronic (virtual) PE” that would apply to e-commerce opera-
tions, by extending the PE definition to cover so-called “virtual fixed places
of business”, “virtual agencies” or “on-site business presences”. However,
the TAG found that these fundamental changes were not warranted at the
time. Indeed, it did not see the increasing efficiencies brought about by
ICTs as strong enough reasons to alter the existing rules, as there was no
evidence these had reduced tax revenues for capital importing countries.
Fundamental changes would only be considered if a clearly better alterna-
tive were broadly agreed upon, but no such alternative was identified.*

With respect to these issues identified by the Business Profits TAG, the
CFA only adopted some changes to the OECD Commentary on Article 5
to provide clarifications with respect to the conditions under which servers
could constitute a PE in the source state and reject the view that a website
could be regarded as a PE. Also these changes were incorporated in the 2003
update of the OECD Model.*¢

43.  OECD, E-commerce: Transfer Pricing and Business Profits Taxation, 105-128.
44.  OECD, E-commerce: Transfer Pricing and Business Profits Taxation, 129-150.
45.  OECD, E-commerce: Transfer Pricing and Business Profits Taxation, 151.

46.  OECD, Commentary on Article 5, in Model Tax Convention on Income and on
Capital 2003 (Full Version) (OECD, 2003), paras. 42.1-42.10, https://doi.org/10.1787/
mtc_cond-2003-en. These changes were also included in the United Nations, Commentary
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